§8.21

the requester of the right to appeal the
determination to the Departmental In-
formation Security Review Committee.
A requester who wishes to appeal a
classification review decision, or who
has not been notified of a decision after
60 calendar days, may submit an appeal
to the Departmental Information Secu-
rity Review Committee.

(e) If the determination reached is
that continued classification is not re-
quired, the information will be declas-
sified and the material remarked ac-
cordingly. The office acting on the re-
quest will then refer the request to the
office originating the material or high-
er authority to determine if it is other-
wise withholdable from public release
under the Freedom of Information Act
(6 U.S.C. 552) and the Department’s im-
plementing regulations (49 CFR Part
7.

(1) If the material is available under
the Freedom of Information Act, the
requester will be advised that the ma-
terial has been declassified and is
available. If the request involves the
furnishing of copies and a fee is to be
collected, the requester will be so ad-
vised pursuant to 49 CFR Part 7, De-
partmental regulations implementing
the Freedom of Information Act.

(2) If the material is not available
under the Freedom of Information Act,
the requester will be advised that the
material has been declassified but that
the record is unavailable pursuant to
the Freedom of Information Act, and
that the provisions concerning proce-
dures for reconsidering decisions not to
disclose records, contained in 49 CFR
Part 7, apply.

(f) Upon receipt of an appeal from a
classification review determination
based upon continued classification,
the Departmental Information Secu-
rity Review Committee will acknowl-
edge receipt immediately and act on
the matter within 30 calendar days.
With respect to information originally
classified by or under the primary cog-
nizance of the Department, the Com-
mittee, acting for the Secretary, has
authority to overrule previous deter-
minations in whole or in part when, in
its judgment, continued protection in
the interest of national security is no
longer required. When the classifica-
tion of the material produced in the
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Department is based upon a classifica-
tion determination made by another
department or agency, the Committee
will immediately consult with its
counterpart committee for that depart-
ment or agency.

(1) If it is determined that the mate-
rial produced in the Department re-
quires continued classification, the re-
quester will be so notified and advised
of the right to appeal the decision to
the Interagency Classification Review
Committee.

(2) If it is determined that the mate-
rial no longer requires classification, it
will be declassified and remarked. The
Committee will refer the request to the
General Counsel, or to the head of the
Departmental agency concerned, as the
case may be, to determine if the mate-
rial is otherwise withholdable from the
public under the Freedom of Informa-
tion Act (b U.S.C. 552) and Depart-
mental regulations, (49 CFR Part 7),
and paragraphs (f)(1) and (2) of this sec-
tion will be followed. A copy of the re-
sponse to the requester will be provided
to the Committee.

(g) Requests for a classification re-
view of material more than 25 years old
will be referred directly to the Archi-
vist of the United States and the re-
quester will be notified of the referral.
In this event, the provisions of this sec-
tion apply.

(h) Whenever a request is insufficient
in the description of the record sought,
the requester will be asked to limit his
request to records that are reasonably
obtainable. If, in spite of these steps,
the requester does not describe the
records with sufficient particularity, or
the record requested cannot be ob-
tained with a reasonable amount of ef-
fort, the requester will be notified of
the reasons why the request is denied
and of his/her right to appeal the deter-
mination to the Departmental Infor-
mation Security Review Committee.

§8.21 Burden of proof.

For the purpose of determinations to
be made under §§8.13, 8.15, and 8.17, the
burden of proof is on the originating
Departmental agency to show that con-
tinued classification is warranted.



